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REPLY COMMENTS OF TELEFONICA INTERNACIONAL, S.A.

Pursuant to Section 1.415 of the Commission's Rules, 47 C.F.R. § 1.415,

Telef6nica Internacional, S.A. ("TISA") hereby submits these comments in reply to the

comments submitted in response to the Notice of Proposed Rulemaking ("NPRM")

issued in the above-captioned proceeding. 1

I. THE COMMISSION SHOULD PERMIT ALTERNATIVE SETTLEMENT
ARRANGEMENTS WHERE THERE IS COMPETITION

In its initial comments, TISA strongly supported the Commission's

proposal to eliminate the ISP for settlement arrangements with foreign carriers that lack

market power. TISA further proposed, however, that once a non-dominant foreign

carrier has entered into a settlement arrangement with a U.S. carrier pursuant to this

1 See In the Matter of 1998 Biennial Regulatory review - Reform of the
International Settlements Policy and Associated Filing Requirements; Regulation of
International Accounting Rates, IB Docket No. 98-148 and CC Docket No. 90-337,
Notice of Proposed Rulemaking (August 6, 1998) ("NPRM").



exception, other carriers in that market should be permitted to do so without regard to

their market power in adjacent markets. The rationale for this proposal is simple: the

ability of a non-dominant carrier to enter into a settlement arrangement with a U.S.

carrier demonstrates that there are viable alternative means of terminating traffic in that

market. A carrier that is dominant in an adjacent market (e.g., local exchange services)

could not thereafter whipsaw a U.S. carrier in international settlement negotiations,

because the U.S. carrier could always turn to the alternative carrier (or carriers, as the

case may be). Indeed, the very fact that a non-dominant carrier has entered into a

settlement arrangement with a U.S. carrier is likely to strengthen the non-dominant

carrier's competitive position vis-a-vis other carriers in that market, thereby improving its

ability to terminate traffic on behalf of other U.S. carriers.

Numerous commenters agreed that the ISP serves no purpose - and in

fact only serves to sap competitive pressures for lower settlement rates - whenever a

U.S. carrier can choose between multiple foreign carriers in a particular market. As the

Competitive Telecommunications Association observed, "the ISP should never be

applied where whipsawing is not a realistic concern," in light of the regulatory

constraints that the ISP imposes on the negotiation of competitive settlement

arrangements.2

2 See Comments of the Competitive Telecommunications Association at 7,3; see
also Comments of Qwest at 2-3 ("Competition is the best way to prevent whipsawing
because wherever U.S. carriers can choose between multiple foreign carriers, no single
carrier has the leverage needed to whipsaw."); Comments of Deutsch Telekom AG and
Deutsch Telekom, Inc. at 4 (ISP should not be applied where dominant carriers face
competition, because there is no risk of whipsawing).
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The counterproductive effects of the ISP are amply demonstrated by the

case of a non-dominant carrier that enters into a settlement arrangement with a U.S.

carrier pursuant to the proposed exception. If a carrier that is dominant in an adjacent

market remained subject to the constraints of the ISP, its ability to compete with the

non-dominant carrier in international markets would be seriously impeded. More

importantly, a U.S. carrier would have a significant disincentive to negotiate with the

dominant carrier, because it would know that whatever rate it negotiated would be

available to its competitors - a disincentive that the Commission recognized in the

NPRM.3 The overall result would be to reduce competition in that market for lower

settlement rates.

Indeed, the continued imposition of the ISP on the dominant carrier under

these circumstances could even facilitate a duopoly arrangement. The non-dominant

carrier, knowing that the dominant carrier could not readily respond with similarly

competitive settlement arrangements, would have an incentive to peg its own settlement

rates at, or slightly below, the rate charged by the dominant carrier. By contrast, if the

non-dominant carrier knew that the dominant carrier would be "freed" from the ISP once

the non-dominant carrier had negotiated a settlement arrangement with a U.S. carrier, it

would have a significantly greater incentive to offer a competitive rate.

For these reasons, TISA reiterates its proposal that, once a non-dominant

foreign carrier has entered into a settlement arrangement with a U.S. carrier pursuant to

3 As the Commission observed, "no matter how aggressively [the U.S. carrier]
negotiates, it will be unable to achieve a cost advantage vis-a-vis its competitors.
Further, the carriers that are able to obtain the same rates negotiated by the other
carrier have a reduced incentive even to enter into negotiations." NPRM at 119.
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the proposed exception, other carriers in that market should be permitted to do so

without regard to their market power in adjacent markets.

II. CARRIERS SETTLING AT THE BENCHMARK RATES SHOULD BE
PERMITTED TO COMPETE THROUGH ALTERNATIVE ARRANGEMENTS

The NRPM proposed to lift the ISP with regard to certain liberalized

markets, including those routes on which it has already authorized International Simple

Resale ("ISR"). Under the Commission's ISR rules, U.S. carriers may serve routes via

ISR where the destination country is found by the Commission to offer equivalent resale

opportunities, or where 50 percent of the traffic is settled at or below the benchmark

rate. TISA further proposed that, as an additional incentive to competition, the

Commission should permit any individual foreign carrier that offers to settle at or below

the benchmark rate with all U.S. carriers to enter into alternative settlement

arrangements, without regard to whether the destination market meets the ISR

requirements. TISA observed that this proposal would offer a significant incentive for a

foreign carrier (and subsequently its competitors) to settle at or below the benchmark

rate, and would pose little competitive risk because the foreign carrier would have

already agreed to settle with U.S. carriers at or below the benchmark rate.

TISA's proposal finds support among the numerous commenters who

support the use of benchmark rates, rather than the "best practices" rate, as the basis

for determining when to lift the ISP with regard to a particular market. One of the

Commission's proposed approaches was to lift the ISP where 50 percent of the traffic

on a particular route is settled at or below the current best practices rate of $.08. TISA

opposed this proposal on the grounds that the Commission's benchmark rates are
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already set at a level that protects U.S. consumers, and because the "best practices"

rate would be an overly-restrictive basis upon which to liberalize international services

to wro member countries. SBC Communications made a similar point, observing that

"in authorizing ISR where 50 percent or more of the traffic on a route is settled at or

below benchmark rates, the Commission has gone to great lengths to say that this

condition ensures the availability of reasonably low-cost alternatives for U.S. carriers to

terminate traffic in the particular foreign country."4 Cable & Wireless shared TISA's

concern that reliance on the best practices rate "assumes, incorrectly, that termination

costs are the same in all countries," and further observed that foreign carriers do not

always control the charges that make up their termination costs. 5

Significantly, the principal proponents of using the best practices rate­

AT&T and Sprint - also have the greatest interest in preserving the status quo.6 As

these companies are no doubt aware, so few foreign carriers could settle at the best

practices rate - which is, after all, based on the current rates in a single country - that

virtually no market would benefit from ISP liberalization under this approach. The result

would be that smaller, more competitive U.S. carriers would continue to be unable to

negotiate alternative settlement arrangements with foreign carriers - arrangements that

would permit them to undercut the prices of the major U.S. carriers. For all of their

4Comments of SSC Communications, Inc. at 9, citing International Settlement
Rates, 18 Docket No, 96-261, Report and Order, 12 FCC Rcd. 19806 at 11244 (1997).

5 See Comments of Cable and Wireless USA. Inc. at 6; see also Comments of
BellSouth Corporation at 3 (use of best practices rate is "too strict and will hinder the
Commission's otherwise progressive policy reforms.").

6 See Comments of AT&T Corp. at 3-4; Comments of Sprint Corporation at 7-8.
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professed concern about demanding lower settlement rates from foreign carriers, the

major U.S. carriers are plainly aware of this result.

Rather than adopt a standard that will merely preserve the status quo, the

Commission should use the benchmark rates as the basis for ISP liberalization. Unlike

the best practices rate, the benchmark rates actually have a significant prospect of

increasing competition in international settlement arrangements and, moreover, are set

at a level that protects the interests of U.S. consumers. In order to enhance competition

further, the Commission should also conclude that if a foreign carrier agrees to settle

with all U.S. carriers at or below the applicable benchmark rate, it should be permitted to

enter into alternative settlement arrangements without regard to whether that market

satisfies the Commission's requirements for ISR. As noted above, this proposal would

create significant incentives for foreign carriers to settle at the benchmark rate, while at

the same time opening the door for even greater downward pressure on settlement

rates.

Respectfully submitted,

Attomeys for Telef6nica Intemacional, S.A.

October 16, 1998
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